Civil justice issues -family law issues such as divorce and child custody, consumer victimization issues raised by questionable trade practices, and tort issues raised by surprisingly high estimated rates of medical malpractice, questionable prescription drug practices, and other behaviors -are part of the fabric of daily life. Yet we lack systematic quantitative knowledge about the primary events in daily life that generate civil justice issues. This paper explores the desirability of, and issues related to, creating a national civil justice survey (NCJS) analogous to the National Crime Victimization Survey. The need for information about civil justice issues and the results of previous studies suggest that a major civil justice is warranted. Problems are prevalent enough to warrant systematic assessment of their presence and pursuit. The uses to which systematic assessment about these areas could be put are great, and studies reviewed in this article suggest that a NCJS is feasible and would yield highly meaningful results.
INTRODUCTION
Civil justice issues play a prominent role in society. Family law issues such as divorce 1 and child custody, consumer victimization issues raised by questionable trade practices, 2 and tort issues raised by surprisingly high es- * Henry Allen Mark Professor of Law and Adjunct Professor of Statistical Sciences, Cornell University. Earlier versions of this paper were presented at the ABA Litigation Section Symposium, Access to Legal Representation in Civil Litigation, Atlanta, Georgia, Dec [Vol. XXXVII timated rates of medical malpractice, 3 questionable prescription drug practices, 4 and other behaviors are part of the fabric of daily life. Policymakers and interest groups regularly debate and assess whether civil problems are best resolved by legislative action, agency action, litigation, alternative dispute resolution, other methods, or some combination of actions. Yet we lack systematic quantitative knowledge about the primary events in daily life that generate civil justice issues. This paper explores the desirability of, and issues related to, creating what I refer to as a national civil justice survey ("NCJS"), analogous to the National Crime Victimization Survey ("NCVS"). The NCVS is the primary source of information on criminal victimization. 5 The survey enables the Bureau of Justice Statistics ("BJS") to estimate the likelihood of many crimes "for the population as a whole as well as for segments of the population such as women, the elderly, members of various racial groups, city dwellers, or other groups." 6 In 2005, U.S. residents age twelve or older experienced about 20 violent crimes per 1,000 people and about 150 property crimes per 1,000 people. 7 In comparison, decades-old national research on incidence of civil problems suggests that adults experience a long-term risk of serious personal injury at the rate of ( "It now appears . . . from a memorandum dated July 5, 2000, that was obtained by subpoena in the Vioxx litigation and made available to the New England Journal of Medicine, that at least two of the authors knew about the three additional myocardial infarctions at least two weeks before the authors submitted the first of two revisions and 42 months before publication of the article."); see also Theodore Eisenberg & Martin T. Wells,
Statins and Adverse Cardiovascular Events in Moderate Risk Females: A Statistical and
Legal Analysis with Implications for FDA Preemption Claims, 5 J. EMPIRICAL LEGAL STUD. 507 (2008) (questioning the marketing of the world's best-selling prescription drug); Editorial, Cholesterol Drug Bombs, N.Y. TIMES, Jan. 16, 2008, at A22 ("[I]t was . . . very disturbing to learn this week that a heavily promoted cholesterol-lowering drug had flunked a clinical trial of its effectiveness in reducing fatty deposits in arteries. The two companies that reap billions from the drug had been cynically sitting on the results for more than a year."). 
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NATIONAL CIVIL JUSTICE SURVEY 19 120 per 1,000 and a risk of serious property damage of 400 per 1,000. 8 A more geographically limited early 1980s survey found that a three-year risk of having a civil justice grievance was 416 per 1,000. 9 The rate of civil justice incidents plainly is high enough to warrant systematic quantitative knowledge of their patterns. Part I of this Article briefly reviews selected available civil justice data and their limitations. Part II provides a preliminary discussion of the kind of information about civil justice events that might be gathered in a NCJS. Part III reviews methodologies and results in prior civil justice surveys. Part IV briefly suggests the benefits and feasibility of a NCJS.
I. SELECTED AVAILABLE CIVIL JUSTICE DATA AND THEIR LIMITATIONS
Important and useful civil justice data exist. BJS projects as well as those of other federal agencies supply much of that information. BJS data tend to focus on the end point of the civil disputing process-litigationand not on the underlying pattern of grievances and claiming behavior that generate observable disputes. 10 Other data sets, for topics like divorce rates and patient safety data, 11 might already provide adequate information about particular topics. 12 [Vol. XXXVII other topics are sporadic and depend on reporting by intermediaries rather than by those experiencing the problems. Similar to data collection methods used for crime victimization, a household level survey could provide the most reliable information to assess the true extent of civil-justicerelated activity. For purposes of this paper, I try to include a reasonably comprehensive list of civil justice topics that might be included in a NCJS.
If it is determined that satisfactory information is already systematically gathered about one or more of the topics, the necessary scope of a national civil survey would be reduced accordingly. In order to illustrate the utility of a NCJS, I first focus on how it might enhance the utility of existing BJS data in relation to civil justice.
A. Leading Civil Justice Data Contain Surprises
Existing BJS civil justice initiatives have already established their value by providing significant insights into civil justice system performance. The BJS and the National Center for State Courts ("NCSC") make available online and through print reports the best existing information about state courts, including trial outcomes and filings. 13 For example the BJS Report, Civil Trial Cases and Verdicts in Large Counties, reports time trends from 1992 to 2001, in the number of civil trial cases and the amount of jury awards. 14 These data shed light on the operation of our civil justice system, in which the vast majority of cases and trials are adjudicated in state court.
Some core BJS-NCSC results are truly striking. In 1992, state courts in the nation's seventy-five largest counties are estimated to have concluded 22,451 trials. By 2001, state courts in these counties concluded only 11,908 trials, a reduction of 47.0%. 15 By 2005, the estimated number had fallen to 10,813, a decline from 1992 of 51.8%. 16 The sharpest decreases came in product liability and real property cases, with reductions of 76.0% (last visited Nov. 10, 2009). These constitute about 520,000 out of 3.6 million NHIS "other" accidents in the 2005 NHIS. NAT'L CTR. FOR HEALTH STATISTICS, U.S. DEP'T OF HEALTH AND HUMAN SERVS., ICPSR04606-V1, NATIONAL HEALTH INTERVIEW SURVEY, 2005, available at http://www.icpsr.umich.edu/icpsrweb/ICPSR/studies/4606/sda (follow "Injury/Poison Episode Level" hyperlink; then follow "Log In Anonymously" hyperlink; then follow "I Agree" hyperlink; then enter "ECODE_1" into the "Row" field and "ICAUS" into the "Column" field; then follow the "Run the 18 The BJS-NCSC data, through a methodology consistently applied over the course of fourteen years, thus conclusively established the reduction in trials in state courts. The vanishing trial and its implications for the justice system has been the topic of extended discusdiscussion. 19 With respect to amounts awarded at trial, the results are equally interesting. In 1992, the median jury award in all tort cases, adjusted for inflation to 2005 dollars, was $71,000. 20 In 2001, the median award was only $31,000, a statistically significant decline, followed by a 6.5% increase in 2005 to $33,000. 21 During that same period, awards were down in automobile cases, and up in product liability and medical malpractice cases. 22 NCSC data on time trends in case filings, though limited to the subset of states that report information on a consistent basis, are noteworthy as well.
For example, Figure 1 shows a long-term decline in tort filings, accompanied by a more modest decline in medical malpractice filings and little pattern in product liability filings: 23 
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B. Limitations of Existing Civil Justice Data and the Benefits of a National Civil Justice Survey
So we have, as exemplified by tort statistics, a downward trend in filings, a downward trend in the number of trials, and a long-term downward trend in median awards. As telling as these data are, we cannot fully know what to make of them because we lack information about the possible number of grievances and disputes underlying them.
To show why, let's continue to pursue torts as an example. It is one thing if NCSC's declining tort filings are observed in light of a background of a stable rate of tort incidents over time. It is quite another if declining tort filings are observed and the rate of tort incidents per capita either has substantially increased or decreased. Unless we know about the number of underlying tort incidents, interpreting filings data is subject to unavoidable limitations. Policymakers cannot tell if legislative or other initiatives have had an effect in the expected direction or in an unintended one. It may be that tort reforms that reduce liability exposure increase the number of tort incidents. This would need to be balanced against the presumed litigation savings in order to fully understand outcome patterns. This uncertainty is, of course, equally true of other civil justice subject areas, including consumer problems such as credit card and mortgage disputes.
Gathering systematic data about the rate of underlying tort and other civil justice incidents over time has other important benefits, though not directly related to case filing and outcome patterns. Estimations of the rate of tort incidents, and the rate at which incidents are satisfactorily resolved, would yield important knowledge about the need for access to civil justice. Specifically, are civil legal services available to those who need them? Are they differentially available based on income, race, gender, or other factors? And how much access to civil justice is in fact needed? A NCJS could provide information beyond that used to note the difficulties in supplying legal services at reasonable costs. By regularly gathering information about types of injuriesCdue to products or medical proceduresCwe could have information relevant to important social issues such as whether rates of possibly tortious behavior change over time. This would help assess the impact of changes in state and federal law on underlying activity.
Thus, helping to understand the systematic civil justice data we do have, identifying the civil justice needs of citizens, and helping to assess the effects of changes in statutory and decisional law, are among the benefits that a systematic time series of data, based on valid national samples, could help supply. My proposal is that BJS, in cooperation with other agencies if necessary, formulate and implement a NCJS analogous to its current National Crime Victims Survey. Such an undertaking would be substantial FORDHAM URB. L.J.
[Vol. XXXVII and the rest of this Article focuses on some of the issues that arise in developing such a survey.
II. WHAT TO TRACK?
Since the contemplated NCJS cannot be based on objectively observable court activity like filings or trials, the proposed survey generates questions of methodology about what a civil justice incident or need is. Designing a survey assessing civil-justice needs requires identifying events or occurrences that are considered to be needs. Such events and occurrences may not always be self-evident, even to respondents.
A. The Nature of the Activities Generating Civil Justice Needs
Fortunately, thoughtful work exists and can be built on by BJS in designing a NCJS. The earliest major modern study, regarded as a touchstone in the field of the incidence of civil justice problems, is the ABA/ABF project published in Barbara A. Curran's 1977 book, The Legal Needs of the Public: The Final Report of a National Survey. 24 One part of the survey used in Curran's study consisted of inquiring into Aactual problem situations with which respondents might have been confronted at one or more times in their lives." 25 The other part of the Curran survey that is directly relevant for present purposes elicited information about the use of lawyers for the delivery of legal services. 26 This included information about what the lawyer did on behalf of the respondent, including appearing in court or at some other hearing. 27 Richard Miller and Austin Sarat, writing in 1980 as part of the Wisconsin Civil Litigation Research Project ("CLRP"), provided a helpful and more formal discussion of the events that might lead to legal action. 28 The litigated dispute that ends up in court must be the result of an underlying grievance. Citing others, Miller and Sarat describe a grievance as "an individual's belief that he or she is . . . entitled to a resource which someone else may grant or deny . . . ." 29 A grievance thus begins a litigated dispute, but not all grievances lead to litigated disputes. The aggrieved party might not even communicate his or her belief about entitlement to the "someone 24 
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NATIONAL CIVIL JUSTICE SURVEY 25 else"; that is, no claim in or out of court is made. That would end the matter at the grievance stage. The aggrieved party might communicate the belief to the "someone else"; that is, a claim is made, at least out of court. The response in some cases will be satisfactory. That would end the matter at what might be called the claim stage. A claim may be made and no satisfactory response received. One would then have something worthy of the name "dispute." At the end of this stylized process, one might observe a formal civil dispute. Miller and Sarat provide the following useful chart to summarize this grievance to formal dispute process: 30 [Vol. XXXVII
B. The Subject Areas of Civil Justice Activities
In addition to tracking the activities beginning with a possible grievance that may lead to a civil dispute, a civil justice survey needs to disaggregate grievances by specific subject areas. The aggregated category "civil justice" problem is too general to provide the kind of information needed. Almost all legal phenomena vary by the subject matter of case categories 32 and so data on refined subsets of the civil justice supercategory are needed.
Different studies have taken different approaches to subdividing the possible range of civil justice areas. Table 2 reports the subject areas defined by Curran's 1977 study (I exclude crimes from the list as beyond the scope of a civil justice survey): 33 
Discrimination
Employment problems (denied a job or promotion, lost a job, problems with working conditions, harassment, or being paid less because of discrimination); problems in schooling or education; buying or renting housing; or any other problems because of discrimination.
Property
Problems over what was permissible to build; * boundary lines; * someone else using the property; * or other problems with ownership or use, * excluding problems with business or rental property.
Government
Problems collecting social security, veterans, or welfare benefits or tax refunds; obtaining services from local government; obtaining any other government benefits or services; problems with any agency which claimed household owed money; other problems with a government office or agency.
7. Divorce * Post-divorce problems: property division, alimony, and child support, visitation, or custody.
8. Landlord-tenant * Problems over rent; eviction; condition of the property, or other problems with a landlord.
Other
Problems cited in response to a final, general probe for other problems; problems with the ownership or division of property jointly owned with someone outside of the household; * problems involving violation of civil rights, other than discrimination.
Note: * denotes grievances ascertained for households at risk. FORDHAM URB. L.J.
[Vol. XXXVII Important limitations attend using a fixed list to identify incident legal problems. 35 These include the survey instrument signaling to the respondent that a problem is a legal one without the respondent having regarded it as such. A predefined list also risks limiting responses to problems previously defined as being legal. The actual legal needs may be new ones, not previously known, such as systematic identity theft. A list also risks under-reporting problems that are not on the list. The lengthier the list, the more likely a respondent might not think he or she has a legal problem unless it appears on the list. And the survey methodology, of course, risks the reluctance of respondents unwilling to provide information to strangers about important personal matters that they may regard as private. Some steps may be taken to ameliorate these concerns, 36 but some are inherent in the contemplated venture.
C. Information to Be Gathered About Civil Justice Incidents and Related Matters
For each purported civil justice grievance, one must decide how much information to gather as part of a NCJS. One must of course gather information about the actual civil justice grievances themselves, but additional information is clearly desirable. For example, both the ABA/ABF study and the CLRP study included information about respondent demographics. 37 The pursuit and processing of the purported grievance is also important. Was a claim made with or without a lawyer? Was counsel consulted? Was a legal action or other formal proceeding commenced? What was the resolution of the grievance? This information allows assessing the rate at which respondents seek redress of grievances and the role of counsel and the courts. Both the ABA/ABF and CLRP studies included such information, 38 though the ABA/ABF study focused less on courts and more on the nature of lawyer use. 39 Another major civil justice study focused exclusively on accidental injuries and gathered more detail about those injuries than the ABA/ABF or CLRP studies. sources of compensation for injuries, and followed up with about 2,800 telephone interviews limited to liability claiming behavior. 40 The scale of the project was limited to one form of claiming behavior. RAND stated, "[We] did not have the resources to explore how Americans view and interact with other systems, such as workers' compensation or their own insurance claims adjusters." 41 Nevertheless, the study gathered extensive information about claiming behavior with respect to accidental injuries, specifically: accident circumstances, nature and severity of the injury, health care and other direct expenditures and work loss associated with the injury, sources of compensation, amount of compensation from all sources, and liability claiming behavior. 42 The designers of a NCJS would have to decide whether such detail about each incident should be gathered, given that the scope of civil justice problems in a NCJS would have to be broader than the narrower class of problems studied by RAND.
III. PRIOR RESEARCH METHODOLOGIES AND RESULTS ON CIVIL INCIDENTS
The Curran survey was intended to examine the legal needs of the public by interviewing a representative sample. 43 The target number of respondents was 2,000; 2,064 interviews were completed. 44 The complex survey design used a random sample of the continental United States Standard Metropolitan Statistical Areas ("SMSAs") and counties outside SMSAs. 45 Within each selected SMSA or county, it drew a random sample of block groups and within these blocks, randomly selected a sample of about 100 households. 46 The results reported in the study cannot reasonably be summarized in a short paper, but a key set of results for present purposes is reported in The leading problem area reported by respondents relates to real property acquisition. Over 70% of respondents reported at least one real property acquisition problem and 40% reported at least two such problems. 48 Other areas with high rates of problems were major purchases, wills, divorce, serious personal injury, and serious damages to property. 49 48. See id. at 104-05. 49. Id. at 104.
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NATIONAL CIVIL JUSTICE SURVEY 33 a Observations were weighted by the population of each judicial district so that the five samples could be combined. Weights were calculated to preserve the actual number of observations.
Numbers in parentheses are the total upon which the reported proportions are based. b Proportions are of households reporting one or more grievances of each type. c These are proportions and numbers of households at risk. Households at risk of property problems are those owning their own home, apartment, or land within the three-year period (73.8% of all households). Households at risk of post-divorce problems were the 24.0% of all households which had a divorced member. The 44.2% of households which rented within the three years were at risk of landlord problems. d The number in these rows differ slightly due to missing data. e The success of claims was scaled 0, 1, or 2: 0 if no agreement was reached, 1 if the agreement was a compromise, and 2 if the entire claim was met.
Source: Richard E. Miller & Austin Sarat, Grievances, Claims, and Disputes: Assessing Adversary Culture, supra note 9.
Data for the CLRP were collected by a telephone survey. 50 The geographic scope was narrower than the Curran study, but the proportion of households surveyed within the selected geographic area was substantial. The survey was administered in January 1980 to approximately 1,000 randomly selected households in each of five federal judicial districts: South Carolina, Eastern Pennsylvania (which includes Philadelphia), Eastern Wisconsin, New Mexico, and Central California (which includes Los Angeles). 51 The time frame assessed was narrower than in Curran's study. The Miller-Sarat respondents were asked "whether anyone in their household had experienced one or more of a long list of problems within the past three years." 52 Naturally, one would expect problem rates to be lower, but for many problem types, substantial rates were reported. For present purposes, the key results are reported in Miller and Sarat's article, reproduced above in Table 5 . 53 Almost 16% of households reported a tort grievance within a three-year period and almost 9% of consumers reported a grievance involving at least $1,000 in the same period. 54 The Miller-Sarat threshold for consumer grievances was $1,000. 55 Given the prominence of class-action policy discussions and activity, the $1,000 limitation might be ill-advised. In assessing aggregate litigation activity, it is important to know whether respon- [Vol. XXXVII dents believe they have a grievance about a matter, even if the matter is small. Many consumer and other class actions involve low stakes and recoveries per class member. 56 Table 5 and the underlying study can make useful contributions to the design of a civil justice survey. First, note the range of topics covered. The table distinguishes among eight categories of civil justice grievances, of which torts is just one. The table could be expanded to include predivorce family related matters, including spousal or partner abuse.
Second, the data contain several important results. The "claims" rate is high, about 80% or more, for all categories other than discrimination, where it is only 29.4%. 57 In other grievance categories, the claims rate is so high that there is little room for statistically significant variation. In all categories other than torts, more than half of the claims resulted in disagreement or disputes. The torts dispute rate, 23.5%, is comparatively low. 58 It would be desirable to separate the torts results by automobile and non-automobile claims. The massive, routinized automobile insurance system likely leads to satisfactory claims resolution in a higher percentage of cases than in less routine torts. Evidence from the RAND study confirms the need to separately consider motor vehicle accidents. RAND found that 89% of motor vehicle incidents lead to someone taking action compared to 16% of on-the-job products associated injuries and 7% percent of nonwork products associated injuries. 59 Given a dispute, the rate of lawyer use varies. In two areas, post-divorce matters and torts, lawyer use was over 50%, with a notably higher rate in post-divorce grievances than in torts grievances. This is likely because attorneys often had already been consulted in connection with the divorce itself and only 24% of households were at risk for post-divorce problems. The high lawyer use rate in torts cases may be related to the low dispute rate in torts cases. Most torts grievances led to claims but not to disputes. The substantial filtering process likely results in high stakes or quite contested matters ripening into disputes. Such a process should be expected to lead to consultation with lawyers at unusually high rates, 57.9% in the case of torts disputes.
The process of consulting with lawyers tends to be associated with filtering disputes away from court filings. Across all categories of disputes, lawyers were used in 23% of disputes and court filings resulted in 11.2% of 56 
NATIONAL CIVIL JUSTICE SURVEY 35 disputes. Working from grievances to court filings can be done by noting that 71.8% of grievances lead to claims, 62.6% of claims lead to disputes, and 11.2% of disputes lead to court filings. Multiplying through yields about 4% of grievances ending in court filings. In the CLRP data, only about one torts dispute in three led to a court filing and only about 4% of torts claims led to a court filing. RAND found that "about one injury in ten leads to an attempt to collect liability compensation." 60 Motor vehicle incidents tend to inflate the overall rate. "[I]n nonwork, non-motor-vehicle accidents, only three injuries out of 100 lead to liability claims." 61 RAND's data on consulting attorneys is difficult to compare with CLRP data because the CLRP data do not separately report on motor vehicle cases. In motor vehicle cases, RAND reports that 18% of injured persons hire a lawyer. 62 In occupational injuries, 6% hire a lawyer and in other injury contexts, 1% hire a lawyer. 63 As noted above, prior studies gathered information on customary demographic categories and all of the results reported here could be subdivided by income, race, sex, age, and education.
CONCLUSION: THE BENEFITS AND PLAUSIBILITY OF A NATIONAL CIVIL JUSTICE SURVEY
The need for information about civil justice issues and the results of previous studies suggest that a major civil justice survey is warranted. Problems are prevalent enough to warrant systematic assessment of their presence and pursuit. The uses to which systematic data about these areas could be put are great. For example, trends over time in serious personal injury or property damage could provide insight into the tort system's effect on primary behavior, and the effect of policy initiatives on the tort system. A NCJS would also have a synergistic effect with other datasets. Systematic knowledge about civil justice grievances over time would enhance the value of BJS-NCSC data about case filings and trials. And a NCJS would provide the best available information about claiming rates and disputing rates by U.S. residents.
Studies reviewed here also suggest that a NCJS is feasible. The sample sizes in the ABA/ABF, CLRP, and RAND studies suggest that a civil justice survey of magnitude similar to the NCVS would yield highly meaningful results. Each year, the NCVS collects data from a nationally representative sample of 77,200 households comprised of nearly 134,000 60. Id. at 120. 61. Id. 62. Id. at 123. 63. Id. FORDHAM URB. L.J.
[Vol. XXXVII persons on the frequency, characteristics, and consequences of criminal victimization in the United States. 64 A civil justice project of similar scope, building on BJS expertise, would dwarf prior efforts described here, which included a maximum of about 26,000 households. A sufficiently larger sample would allow a breakdown of results by state or locality, which would be helpful to assess whether interstate variation might reveal real property acquisition systems that are associated with a reduced incidence of problems.
